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SPECIFIC PERFORMANCE OF A PAROL CONTRACT FOR THE 
SALE OF LAND. 

The question of when a parol contract for the sale of land 
will be taken out of the Statute of Frauds is one of great 
interest and upon which the cases are greatly in conflict. To add 
to the difficulties is the fact that the cases abound in dicta, often 
grossly inaccurate. The cases themselves, while they may be 
fundamentally correct, often give enormous grounds for the 
decisions. 

But the mass of cases, taken as a whole, show the growth 
and trend of the doctrine, and though the results arrived at 
vary in different jurisdictions, it is chiefly because the courts 
have not all advanced to the same point of progress. It is here 
proposed to trace the evolution of the doctrine. 

The statute was passed in order to avoid frauds and perjuries, 
which were but too frequently met with in actions regarding 
lands. It was felt that a contract for the sale of the land should 
be evidenced by something more definite and certain than mere 
parol testimony, which, owing to the fact that neither party 
could testify in his own behalf, could be easily manufactured 
by an unscrupulous and designing plaintiff. But it was soon 
seen that the statute had another effect; it enabled a vendor 
to defraud an innocent purchaser, who in reliance upon oral 
promises had entered into the possession of the land, by later 
setting up the statute to prevent the purchaser from obtaining 
specific performance of the contract. 

The courts of equity therefore, soon after the passage of the 
statute, gave specific performance in a number of cases, giving 
no reasons for it, 1 or else giving the very general reason that 
it would be a fraud upon the vendee not to do so. 2 In Clynan 
v. Cooke s the Lord Chancellor allowed specific performance on 
the ground that "if upon a parol agreement a man is admitted 
into possession, he is made a trespasser, and is liable to answer 
as a trespasser if there be no agreement. For the purpose of 
defending himself, such evidence (i. e. of the parol agreement) 
was admissible, and if it was admissible for such purpose, there 
is no reason why it should not be admissible throughout. That, 
I apprehend, is the ground on which courts of equity have pro- 



1 Butcher v. Stapeley, I Vernon 363 ; Pyke v. Williams, 2 Vernon 456 ; 
Earl of Aylesford's Case, 1 Geo. 2. See 26 Harv. L. Rev. 343. 
'Attorney General v. Day, 1 Ves. 218. 
8 1 Sch. & Lef. 22. Contra, Glass v. Hulbut, 102 Mass. 24. 



COMMENT 427 

ceeded in permitting the partial performance of an agreement 
to be a ground for avoiding the statute." This manifestly is 
incorrect, as the court might well admit evidence of the parol 
agreement as a defense to an action of trespass without violating 
in the least the express terms of the statute. But to go beyond 
this and allow the purchaser to sue for specific performance 
goes further than is required for his protection on that ground. 
This erroneous reason was also given in Gregory v. Mitchell^ 
though the court there indicated the true ground, namely, that 
the plaintiff had been permitted to make expenditures upon the 
premises and it would be unjust to him if the defendant should 
not go on with the contract. Thereafter the courts abandoned 
this erroneous reason and allowed specific performance on the 
ground of constructive fraud. Great injustice would arise if 
a party were permitted to escape from the engagements he 
had entered into, upon the ground of the Statute of Frauds, 
after the other party had, upon the faith of such agreement, 
expended his money or otherwise acted in execution of the 
agreement. 5 

But, as said in Givens v. Colder, 6 the judges became very 
astute in laying hold of circumstances in order to enforce parol 
agreements. In avoiding Scylla they were in peril of Charybdis. 
Just as parol evidence had been a source of fraud before the 
statute, so now the admission of evidence of the parol contract 
under which the plaintiff alleged he had acted had become pro- 
ductive of frauds. There was a great outcry against the former 
laxity of the courts. The judges began to insist that if a party 
set up part performance, he must show acts unequivocally refer- 
ring to and resulting from that agreement. 7 The pendulum is 
never swung in the opposite direction without being swung too 
far. In their insistence upon unequivocal proof of the contract, 
the courts failed to scrutinize carefully the alleged fraud. As a 
result countless cases granted specific performance where the 
fraud could be adequately remedied at law and where, therefore, 
there was no need for specific performance. 8 And many a plain- 
tiff was refused specific performance because the parol contract 
was not evidenced by such acts as were deemed to be "unequivo- 

4 18 Ves. 328. 

"Mundy v. Joliffe, 5 Myl. & Cr. 167. 
'Desaus Ch. Rep. 171. 

7 Boyd v. Cleghom, 94 Va. 780; Lindsay v. Lynch, 2 Sch. & Lef. 1; 
Morphea v. Jones, I Swanst. 172; Phillips v. Thompson, 1 Johns. Ch. 131. 
'Andrews v. Babcock, 63 Conn. 109; 36 Cyc. 654. 
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cal evidence of the contract" even though the court itself 
acknowledged that there was no other adequate remedy. 9 

But the pendulum is now swinging back. The courts are less 
ready to grant specific performance and prefer either to leave 
the party to his remedy at law, or themselves to give compensa- 
tion and not specific performance. 10 But when specific per- 
formance is the only adequate remedy, the courts are more ready 
to grant it, 11 even though the vendee has not been let into pos- 
session, 12 an indispensable prerequisite to the maintenance of 
a suit for specific performance in the earlier cases, and indeed 
still so in those jurisdictions which cling to the evidential aspect 
of the question. 13 

Our courts are constantly striving to approximate absolute 
justice. Where there is a wrong, then they desire to give a 
remedy. The trend of the better modern decisions is in accord- 
ance with this. Where the plaintiff can satisfactorily show 
that a parol contract was entered into, and that it would be 
inequitable for the defendant to refuse to perform, there they 
will decree specific performance. They neither cling to the 
severe evidential rules of the older decisions, nor will they grant 
specific performance where they can give other adequate relief. 

Is the Statute of Frauds nullified by this doctrine and if not, 
on what does the plaintiff sue, since he cannot sue upon the 
parol contract ? The basis of the action is equitable fraud. The 
suit is not upon the contract, 14 but upon the equities arising 
from the inequitable conduct of the defendant. 15 Thus the 
authority of the statute is upheld as a shield, while by a careful 
and discriminating application of the doctrine, it is prevented 
from being used as a sword. 

This modern view of the rule was adopted and followed in 
the recent case of Clinchfield Coal Corporation v. Steinman, 217 
Fed. Rep. 875. 

8 Maddison v. Alderson, L. R. 8 A. C. 467. 

10 Pankhurst v. Van Cortlandt, 1 Johns. Ch. 273; Forrister v. Sullivan, 
132 S. W. (Mo.) 722; Weeks v.. Land, 69 N. H. 78; Cooper v. Colsom, 
66 N. J. Eq. 328; Gallagher v. Gallagher, 31 W. Va. 9; Burns v. Daggett, 
141 Mass. 368. 

11 Johnson v. Riseberg, 33 N. W. (Neb.) 183; Bridge-water v. Hooks, 
159 S. W. (Tex.) 1008; Fred v. Asbury, 152 S. W. (Ark.) 155. 

"Gladvtile v. McDole, 247 111. 34. 

13 Maddison v. Alderson, L. R. 8 A. C. 467. 

"Contra. "Part performance will take the case out of the statute and 
support the suit on the agreement." Brown v. Pinniger, 81 N. J. Eq. 229. 

15 Maddison v. Alderson, L. R. 8 A. C. 467; Gladville v. McDole, 247 
111. 34- 



